IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRICT OF I LLINO S

I N RE:
W LLI AM FRANKLI N CHENOWETH
and CHARMAI NE ELI ZABETH
CHENOWETH,

Debt or s,
TAMALOU W LLI AMS, TRUSTEE,

Pl aintiff/ Appell ee,

N N’ N’ N’ N N N N N N N N N N N N N N N

VS. ClVIL NCS. 91-4247
and 91-4248
CHARMAI NE ELI ZABETH
CHENOWETH, J. C. SMOTHERS)
| ndependent Executor of the
Estate of Seville Crenshaw,
deceased, and SCOTT )
CHENOWETH,
Def endant s.
OPI NI ON

FOREMAN, Senior District Judge:
Before the Court are the consol i dat ed appeal s of Char mai ne
El i zabet h Chenoweth, J.C. Smothers, and Scott Chenoweth. The
appel | ants are appeal i ng t he bankruptcy court's Sept enber 27, 1991,
order granting summary judgnent in favor of the bankruptcy trustee and
agai nst the appellants onthe trustee's conplaint to avoid an al | eged
post-petition transfer and for turnover of estate property.
The bankruptcy court's order was entered i n a case or proceedi ng
referred to the bankruptcy judge under 28 U. S. C. § 157 (1988). Thus,
this Court has jurisdictionto hear this appeal under 28 U.S. C. § 158

(1988). Because the facts and | egal



argunments of this case are well-presentedinthe parties' briefs, the
Court finds that oral argunment is unnecessary pursuant to Bankruptcy
Rul e 8012.1

| . FACTS

Appel I ant Char mai ne Chenowet h and her husband filed a j oint
petition for Chapter 7 bankruptcy relief on March 30, 1990.
Appel I ant' s great-aunt, Seville Crenshaw, died | ess than five nonths
| at er, on August 26, 1990, |l eaving a wi |l that naned appel | ant as a
one-quarter | egatee of the residuary of the great-aunt's estate. The
wi Il further provided that if Charmi ne Chenowet h predeceased t he
testator, then Charnai ne Chenowet h' s son, appel | ant Scott Chenowet h,
was to take the one-quarter share.

The wi || was admitted to probate on Cctober 12, 1990. Char nai ne
Chenowet h subsequent |y execut ed a di scl ai ner of her rights as | egat ee
pursuant tothelllinois Probate Act Ill. Rev. Stat. ch. 110 1/2, | 2-
7 (1989). The effect of suchadisclainmer istoallowthe testanentary
gift to be distributed as if the disclai mant had predeceased t he

decedent. |1d. Therefore, Scott Chenowet h woul d recei ve his nother's

'Rul e 8012 provides that oral argunent shall be allowed in al
cases unless the district judge or the judges of the bankruptcy
appel | ate panel unani nously determ ne after exam nation of the briefs
and record, or appendix to the brief, that oral argunent is not
needed. . ..

Oral argunent will not be allowed if (1) the appeal is
frivolous; (2) the dispositive issues or set of issues has been
recently authoritatively decided; or (3) the facts and | egal
argunments are adequately presented in the briefs and record and the
deci si onal process would not be significantly aided by oral argunent.

Bankruptcy Rule 8012.



one- quarter share.

The bankruptcy trustee entered her appearance in the probate
proceedi ngs on February 8, 1991, and filed a petitiontoterm nate the
i ndependent adm ni stration of the estate pursuant to section 28-4 of
the Probate Act. Id. T 28-4. The trustee then fil ed an adversary
conpl ai nt i nthe bankruptcy proceedi ngs to avoi d t he di scl ai ner as an
unaut hori zed post-petitiontransfer of estate property under 11 U. S. C
8§ 549 and to conpel the executor of the estate, appellant J.C
Snot hers, to turn over the property to the trustee.

The appel | ants opposed the trustee's petitionin the probate

proceedi ng on the grounds that the trustee was not an "interested
person” with authority to file such a petition. The appellants
conceded that i f Charmai ne Chenowet h had acqui red or beconme entitledto
acquire any interest by bequest within 180 days of filing for
bankrupt cy, the property woul d becorne property of the bankruptcy estate
pursuant to 11 U.S. C. 8§ 541(a)(5)(a) and, as aresult, the trustee
woul d be aninterested party inthe probate proceedi ng. However, the
appel | ants argued t hat under state | aw, Charnai ne Chenowet h di d not
acquire or becone entitled to acquire any interest under Seville
Crenshaw s will until it was adm ttedto probate on Cctober 12, 1990,
whi ch was 196 days aft er Chenowet h' s bankruptcy petitionwas fil ed.
The trustee argued that as a matter of federal |aw, Charmine
Chenowet h' s i nterest arose at the date of the testator's death, which
was within 180 days after the bankruptcy petition was filed.

The probat e court i ssued an order on April 23, 1991, findi ngt hat

t he bankruptcy trustee was not aninterested party. 1nre Qenshaw,
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No. 90-P-125, slipop. at 2 (Circuit Court of the First Judici al
Circuit, WIllianmson County, Illinois April 23, 1991) (Wlson, J.). In
reaching this conclusion, the probate judge stated:

The determ nation of whether Charmaine
Chenowet h' s interest in decedent's estate is part
of her bankruptcy estate is controlled by 11
U.S.C, 8541, andis pending presently before the
Bankruptcy Court. It is not anissue beforethis
Court .

Thi s Court nust deci de whet her, under the
facts and situation now, the Trustee is an
i nterested person, or party, here. Aninterested
person i s one who possesses a personal cl ai mor
ri ght which is capabl e of being affected, or
stated another way, one who has a direct,
pecuni ary, existing interest, which would be
detrinmentally affected.

At this point, the Trustee does not have
such an existing interest. Therefore, the
Trustee is not an interested party under the
Statute under the existing facts.

Id. at 1-2.

The trust ee subsequently filed a notion for summary j udgnent on
t he adversary acti on pendi ng i nt he bankruptcy court. The appellants
responded with their own noti ons for summary judgnent, once agai n
argui ng that the | egacy t o Char nai ne Chenowet h di d not becone part of
her bankruptcy estate under 11 U. S. C. § 541 because she di d not acquire
or becone entitledto acquireany interest until thewll was adnitted
to probate on October 12, 1990, nore t han 180 days after Chenoweth
filed her bankruptcy petition. In makingthis argunent, the appellants
urged t he bankruptcy court to apply the doctrine of coll ateral estoppel
by findi ng that the i ssue had al ready been resol ved by t he probate
court's order. They argued that the probate court, infindingthat the

trustee had nointerest inthe probate proceedi ng, necessarily rul ed



t hat under state probate | aw, Charmai ne Chenowet h had not acquired or
becone entitledto acquireaninterest inthe Seville estate withinthe
180-day period. The trustee argued that the probate court order was
not di spositive of the issue because federal bankruptcy | aw, rather
t han st ate probate | aw, det erm ned whet her or not the | egacy becane
part of Chenoweth's bankruptcy estate.

The bankruptcy court found in favor of the trustee. 1n re
Chenowet h, 132 B.R 161 (Bankr. S.D. I1l. 1991). The bankruptcy court
agreed that it nmust |l ook to state property law to determ ne the
debtor's interest inproperty. However, upon examning Illlinois |aw,
t he bankruptcy court found t hat Char mai ne Chenowet h' s i nt erest arose
upon the death of the testator, rather than the date upon whichthe
wll was admtted to probate. The appellants have appeal ed the
bankruptcy court's order, arguing that once the bankruptcy judge
determ ned t hat state | awdefined the nature of the debtor's interest
i nproperty, the bankruptcy judge erredinrefusingtofindthat the
trustee was collaterally estopped fromrelitigating anissuethat was
al ready deci ded by t he probate court. They further argue that the
bankr upt cy j udge wongly concl uded t hat Char mai ne Chenowet h' s i nt er est
arose upon the death of the testator.

1. ANALYSI S

| n a bankrupt cy appeal , the bankruptcy court's findi ngs of fact
"shal | not be set asi de unl ess cl early erroneous, and due regard shal |
be given to the opportunity of the bankruptcy court to judge the

credibility of the witnesses." Bankruptcy Rule 8013. See alsolnre

Excal i bur Auto. Corp., 859 F.2d 454, 458 (7th Cir. 1988); In re
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Evanst on Mot or Corp., 735 F.2d 1029, 1031 (7th Cir. 1984). Inthis

case, however, only questions of | aware concerned. Therefore, the

district court reviews the bankruptcy court's rulingde novo. Inre

Sander foot, 899 F. 2d 598, 600 (7th G r. 1990), rev' d on ot her grounds,

111 S. Ct. 1825 (1991); In re Evanston Mtor Corp., 735 F.2d at

Two i ssues are presented for reviewin this appeal: (1) whet her
t he bankruptcy court erred in denying collateral estoppel effect tothe
probate court's order; and (2) whet her the bankruptcy court erredin
det ermi ni ng t hat Char mai ne Chenowet h acquired or becane entitledto
acquire an i nterest by bequest within 180 days after she fil ed her
petition for bankruptcy relief.
A. Col | ateral Estoppel

There are four requirenents to apply the doctrine of coll ateral
est oppel : (1) the i ssue sought to be precl uded nust be t he sane as t hat
involvedinthe prior action; (2) theissue nust have been actually
litigated; (3) the determ nation of the issue nmust have been essenti al
to the final judgnment; and (4) the party agai nst whom est oppel is

i nvoked nust be fully representedinthe prior action. Klingnmanv.

Levi nson, 831 F.2d 1292, 1295 (7th Cir. 1987).

The i ssue before the bankruptcy court was whet her Char nmai ne
Chenowet h had acquired or becane entitled to acquire aninterest by
bequest within 180 days after she fil ed her petition for bankruptcy
relief. I1f so, that interest would be property of her bankruptcy
estate pursuant to 11 U. S.C. 8§ 541(a)(5)(A). The issue before the
probat e court, onthe other hand, was whet her t he bankruptcy trustee

was an "interested person” inthe probate proceedi ng and, therefore,
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qualified to file a petition to termnate the independent
adm ni stration of the probate estate.

The appel | ants argue that the probate court, in order to determne
whet her the trustee was an interested party, necessarily had to
det er m ne whet her Char mai ne Chenowet h had acqui red or becone entitl ed
to acquire aninterest by bequest within 180 days after she fil ed her
bankrupt cy petition. Their conclusionis based uponthe fact that the
trustee succeeded to any i nterest possessed by Chenoweth withinthe
180- day peri od. Therefore, because the probate court found that the
trustee had nointerest inthe probate estate, the appel |l ants cont end
that the probate court deci ded t hat Chenowet h had not acquired or
beconme entitled to acquire any interest during the relevant tine
peri od.

To the contrary, the Court finds that the probate court expressly
decl i ned t o deci de whet her Char mai ne Chenowet h had acqui red or become
entitledtoacquire aninterest by bequest within 180 days after she
filed her bankruptcy petition. The probate court's order states that
"[t] he det erm nati on of whet her Charnmai ne Chenoweth's interest in
decedent' s estate is part of her bankruptcy estate is controlledby 11
U S.C 8541, and is pending presently before the Bankruptcy Court. It

isnot anissue beforethis Court." Inre Crenshaw, No. 90-P-125, slip

op. at 1 (Circuit Court of the First Judicial Circuit, WIIliamson
County, Illinois April 23, 1991) (WIlson, J.). Thus, the probate court
di d not det erm ne whet her or not Chenoweth's i nterest arose duringthe
180- day peri od.

The probate court defined an interested person as "one who



possesses a personal clai mor right whichis capabl e of bei ng af f ect ed,
or stated another way, one who has a direct pecuniary, existing
i nterest, which would be detrinentally affected.” [d. at 1-2. It is
significant that the court concluded that the trustee did not have such
an existinginterest "at this point™ This |anguage suggests that the
trustee may acquire such an interest sonetinme in the future.
When read inits proper context, the probate court order suggests

that the trustee | acked a direct, existing interest at that tine

because t he bankrupt cy court had not yet determ ned whet her t he | egacy
t o Char mai ne Chenowet h was property of the bankruptcy estate. Thus,
contrary to appel | ants' assertion, the probate court didnot decidethe
sane i ssue that was before the bankruptcy court. Inthis Court's
interpretation, the probate court expressly left it tothe bankruptcy
court to deci de whet her Chenowet h' s i nterest was part of the bankruptcy
estate; the probate court nerely heldthat until that deci sion was
made, the trustee | acked an existing interest in the probate estate.
The appel | ants argue that the probate court’'s order deferredto
t he bankruptcy court only on the issue of whether federal bankruptcy
| aw, as opposed to state probate | aw, det erm ned whet her Char mai ne
Chenowet h' s i nterest arose during the 180-day post-petition period.

The trustee had argued that under Inre Bentley, 120 B.R. 712 ( Bankr.

S.D.NY. 1990), interpretation of section541(a)(5)(A) does not require
aninquiryintostatelaw instead, Bentley suggests that the federal
courts should uni formy apply t he decedent' s date of death as t he date
upon whi ch a debt or acquires or becones entitledto acquire property by

bequest, devise or inheritance. The appellants contend that the



probate court, infindingthat the trustee had no existinginterest in
the probate estate, inplicitly heldthat Chenoweth di d not acquire or
becone entitled to acquire any interest under state lawuntil the
testator'swll was admtted to probate. They argue that the trustee
woul d subsequently gainaninterest inthe probate estateonly if the
bankruptcy court held, as a matter of federal | aw, that a debtor's
i nterest in abequest arises upon the death of atestator, as suggested
in Bentley.

The appel lants' interpretationreads far noreintothe order than
appears onits face. Althoughtheir interpretation may be pl ausi bl e,
t he Court agrees with the bankruptcy court that other interpretations
are equal |y pl ausi bl e. As the bankruptcy court put it, there are "too
many t hi ngs | eft hanging” andit is far fromcl ear what t he probate
court actual ly deci ded. Report of Proceedi ngs, Hearing on Motions for
Summary Judgnment, at 21-11 (July 2, 1991). Because of this
uncertainty, the bankruptcy court properly declinedto apply coll ateral

est oppel against thetrustee. Inre Spector, 22 B.R 226, 231 ( Bankr.

N.D.N Y. 1982) ("It iswell settledthat '[r]easonabl e doubt as to what
was deci ded by a prior judgnment shoul d be resol ved agai nst using it as
an estoppel.'")

Mor eover, the probate court |acked jurisdiction to make the
det erm nati on urged by the appel |l ants. As t he bankruptcy court points
out, application of section 541 of the Code i nvol ves questi ons of both
state and federal | aw. The courts nmust | ook to state |l awto determ ne
whet her the nature and extent of a debtor's propertyinterest. Inre

At chison, 925 F.2d 209, 210 (7th Cir. 1991) (' The Bankruptcy
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Code. . .does not define what constitutes an interest in property.
Absent a federal provisiontothe contrary, adebtor'sinterest in

property is determ ned by applicable statelaw "), cert. denied, 112 S

Ct. 178 (1991). However, federal bankruptcy | awcontrol s as t o whet her
t hat property i nterest becones property of the bankruptcy estate.
Therefore, al though a state probate court has authority tointerpret
and apply state laww th respect t o ownershi p and possessi on of the
property in a probate estate, it is beyond the probate court's
authority to determ ne whet her a |l egatee "acquired or becane entitled
to acquire" property within the neani ng of the Bankruptcy Code.
For these reasons, the Court finds that the bankruptcy court did
not err in refusing to apply the doctrine of collateral estoppel.
B. Application of 11 U.S.C. 8 541(a)(5)(A) to the Debtor's Legacy
Secti on 541 of the Bankruptcy Code specifies what property becones
property of a debtor's bankruptcy estate. At issueinthis caseis
section 541(a)(5)(A), which provides that the bankruptcy estate
i ncl udes
[a]ny interest in property that woul d have been
property of the estate if such interest had been
an interest of the debtor on the date of the
filing of the petition, and that the debtor
acqui res or becones entitled |l o acquirew thin
180 days after such date...by bequest, devise, or
i nheritance[.]
11 U.S.C. 8 541(a)(5)(A) (enphasis added).
As the trustee points out, three el ements nust be sati sfied under
section 541(a)(5)(A): (1) there nust be a property interest by

bequest, devise or inheritance; (2) the property interest nust be one

t hat woul d have been property of the estateif suchinterest had been
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aninterest of the debtor onthe date of the filing of the bankruptcy
petition; and (3) the debtor nust acquire or becone entitledto acquire
this interest within 180 days after the filing of the petition.

The first elenent is satisfiedinthis case because Char mai ne
Chenowet h was naned as a one-quarter | egatee under thewi |l of Seville
Crenshaw. Record at Docunent No. 46, Exhibit A("In the event that ny
great - ni ece, Charmai ne Chenowet h, survives ne, | give devise and
bequeat h one-fourth (1/4) of ny net residuary estate of what soever ki nd
and char act er and wher esoever situated, to ny great-ni ece, Charnmai ne
Chenowet h, individually."). To determ ne whether the renaining two
el ement s have been sati sfi ed, however, the Court nust determ ne what
property interest, if any, Charnai ne Chenowet h acqui red wi t hi n 180 days

after she filed her bankruptcy petition.

The appel lants rely heavily uponalineof Illinois cases which
hold that a will has no |l egal effect until it has been admttedto
probate. See, e.qg., Crooker v. McArdle, 332 111. 27, 2930, 163 N. E.
384, 385 (1928); Banzett v. Barnett, 284 111. 580, 586, 120 N. E. 532,
534-35 (1918); Stull v. Veach, 236 I1I1. 207, 213, 86 N. E. 227, 229
(1908); Krasauski v. Birbalas, 46 111. App. 2d 226, 197 N. E. 2d 140,

142-43 (I st Dist. 1964). Thus, they argue t hat Charnai ne Chenowet h di d
not acquire or beconeentitledto acquire any interest until the will
was adm tted to probat e 196 days after Chenowet h fil ed her bankruptcy
petition.

The bankrupt cy court acknow edged that awill is not effectiveto
transfer legal titleuntil after it has been adnttedto probate. |n

re Chenoweth, 132 B.R at 164-65. However, the court stated t hat
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"[w] hil e adm ssionto probate provi des | egal recognitionof rights

under awi |1, the property interest of one taking under aw || does not
ari se fromt he probate proceedi ng but fromthew |l itself."” [d. at
165. The court pointed out that awill is nolonger anbul at ory upon

t he death of the testator and, therefore, therights of those taking
under the will becone fi xed and unchangeabl e at that time. The court
further noted that oncethe validity of thew || has been established
by adm ssionto probate, titleto bothreal and personal propertyis
deened to rel ate back to the date of the testator's death and is
legally effective fromthat date. |d.

Under this anal ysis, the bankruptcy court concl uded t hat t he
appel | ants had confused "I egal recognition of the devisee's interest,
whi ch occurs t hrough probate of thewill, with creation of the property
interest itself, which occurs whenthe will becones effective uponthe
deat h of the testator. Probate, rather than creatingthe devisee's
property interest, nerely serves to validate an al ready existing
right.” 1d. at 165. The court, therefore, held that Charmaine
Chenowet h had acquired or becone entitledto acquire aninterest in
property at thetime of Seville G enshaw s death, whi ch was wi t hi n 180
days after Chenoweth had filed her bankruptcy petition.

This Court concurs with the bankruptcy court's analysis. As
i ndi cat ed by t he f oregoi ng di scussi on of the cormon | aw precedents, it
isclear that al egatee does not acquire good |l egal titleto property
under awill until theinstrument is validated by being adnmttedto
probate. But section 541(a)(5)(A) of the Bankruptcy Code is not

limtedto property to whichadebtor has obtainedtitle duringthe 180
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period after filing for bankruptcy. Rather, the Code al so incl udes
property that the debtor "beconmes entitled to acquire” duringthe
rel evant peri od.

The Code does not defi ne when a debt or becones entitledto acquire
property. However, the ordinary nmeaning of the word "entitle" is"to
give aright or legal titleto....To qualify for; to furnish with

proper grounds for seeking or claimng." Black's LawDictionary 532

(6th ed. 1990). Acquire nmeans "[t]o gain by any neans, usual |y by
one's own exertions; to get as one's own; to obtain by search,
endeavor, i nvestnment, practice, or purchase; receive or gainin any
manner; come to have." 1d. at 24. Thus, a debtor becones entitledto
acquire a property interest withinthe meani ng of t he Bankrupt cy Code
when t he debt or qualifies for, or has proper grounds for seeking or
claimng ownership of the property.

Under this interpretation, Charnai ne Chenowet h becane entitledto
acquire part of Seville Crenshaw s estate inmmediately upon the
testator's death. It was at that noment t hat Chenowet h had proper
grounds to cl ai mownershipinthe property under the will; she needed
only to have her titlelegally establishedthrough probate of thew .
Inthis sense, theinterest inawll isnuchlikealottery player's
interest inawi nningticket. The wi nning nunbers have al ready been
drawn and the player has a ticket in hand that bears the w nning
nunbers. Thus, the player is entitledto clai mthe w nnings. However,
bef ore t he pl ayer recei ves any noney, the player nust first have the
ticket verified.

Taken one step farther, the Court finds that Charnmai ne Chenowet h

13



actually acquired a property i nterest -- as opposed to nerely being
entitled toacquireaninterest -- asaresult of thelegacy inthe
will and Seville Crenshaw s death. An "interest"” is "t he nost general
termthat can be enpl oyed to denote aright, claim title, or | egal

share insonething.” Black's LawDictionary 812 (6th ed. 1990). Here,

al t hough Chenowet h di d not acquire actual legal titletothelegacy
property at the time of the testator's death, she did acquire an
interest in the formof a cause of action -- i.e., the right to
institute ajudicial proceedingto establishher legal titletothe
property.

Causes of action are anong the property i nterests that becone
property of a debtor's bankruptcy estate under section 541(a)(1). See
S. Rep. No. 989, 95th Cong., 2d Sess. 82 (1978); H R Rep. No. 595,
95t h Cong., 2d Sess. 367 (1977) (section 541(a)(1) "includes all kinds
of property, includingtangible andintangi bl e property, causes of
action..., and all other forns of property currently specifiedin
section 70a of the Bankruptcy Act . . . ."). Therefore, this property
i nt erest woul d have been i ncl uded i n Char mai ne Chenowet h' s bankr upt cy
estate i f she had acquiredit prior tofiling her bankruptcy petition.
Because t hi s cause of action ari ses out of a bequest or devi se and was
acquired within 180 days after the bankruptcy filing, it is also
i ncl udabl e i n her bankruptcy estate as after-acquired property under

section 541(a)(5)(A).

Appel | ant s sei ze upon general i zed | anguage inthe lllinois cases
toarguethat awill confers norights whatsoever until it is admtted
to probate. See, e.q., Crooker v. McArdle, 332111. 27, 29, 163 N E
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384, 385 (1928) ("Awill is not effective for any purposeuntil it is
adm tted to probate."); Krasauski v. Birbalas, 46 111. App. 2d 226, 197

N. E. 2d 140, 142-43 (I st Dist. 1964) ("[I]t is the general rulethat a
will, until it has beenduly admtted to probate inthe proper court,
iswhollyineffectual as aninstrunment or nmuni nent, or as evi dence, of
title, ortopasstitle, or toconfer rights...."). This |anguage nust
be takeninits proper context. Acareful readi ng of these cases shows
that they all followthe general rulethat awill has nol egal effect
until it is admtted to probate. Thus, when the cases state that a
wi || does not confer any rightsuntil it isadmttedto probate, the
cases nust bereferringtorights that are granted or set forthinthe
will itself.

Inthis case, Charnmai ne Chenoweth's right of actionis not granted
or set forthinthewll. Al though her cause of actionis derived from
her status as a | egatee under the will, her right to seek a | egal
determ nati on of her property rightsis based uponthe lllinois Probate
Act. Ill. Rev. Stat. ch. 1101/2, 16-1(1989) (any i nterested person
may i ssue an attachnent and conpel the productionof thewill); id. 1
6-3 (if executor failsto institute a proceeding to have the wll
admtted to probate, any interested personnay file a petitionto deny
t he executor theright to act as executor); id. §1-2.11 ("Interested
person” inrelationtoany particul ar acti on, power or proceedi ng under
t hi s Act neans one who has or represents a financial interest, property
right or fiduciary status at the time of reference which may be
af fected t he acti on, power or proceedi ng i nvol ved, includi ng wi t hout

l[imtationanheir, |legatee, creditor, personentitledto aspouse's or
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child s anard and the representative.") (enphasi s added). These rights

are necessarily effective before a will has been admtted to probate.

Several federal courts have addressed the sane or asimlar i ssue
as t hat pendi ng before this court, and the majority have held that a
debt or acquires or becones entitledto acquire alegacy or inheritance

upon the death of the testator/decedent. Inre Bentley, 120 B. R 712,

715 (Bankr. S.D.N. Y. 1990) (debtor becane entitledto acquire a bequest
at death of testator even though will was not adm tted to probate

wi thin 180 days after bankruptcy petitionfiled); InreElliott, 81

B.R 460, 462 (Bankr. N.D. Ill. 1987) (property becanme part of
debt or' s bankruptcy estate by i nheritance even though wi |l construction
suit was not decided until nore than 180 days after debtor filed

bankruptcy petition); Inre Means, 16 B.R. 775, 776 (Bankr. WD. M.

1982) (debtor's share of real and personal property under wi || becane
bankruptcy estate at ti me of testator's death even t hough debtor did
not obtain legal title to the personal property until an order of
di stribution was entered).

The Court has found one federal deci sion which hol ds ot herw se.

In re Powell, 92 B.R 378 (Bankr. WD. Mbd. 1988). However, that

deci si on was based, at | east in part, upon an erroneous i nterpretation
of section 541(a)(5)(A). Specifically, thePowell court foundthat a
bequest, | egacy or i nheritance does not becone part of t he bankruptcy
estateunless it was aninterest of the debtor that was i n exi stence at
thetime of filingthe bankruptcy petition. The flawin this analysis

was well-stated in In re Bentley, 120 B.R at 716:

It is evident from the | anguage of Code 8§
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541(a)(5) and fromits predecessor under the

former Bankruptcy Act that it is intendedto be

an after-acquired property clause. Code 8§

541(a)(5) would be superfluous unless so

interpreted since any property that was an

interest of the Debtor at the time of filing

woul d al ready be i ncorporated intothe estate by

virtue of Code 8§ 541(a)(1).
120 B.R. at 716 (footnote omtted) (enphasis in original). This
Court, therefore, declines to follow the Powell decision.?

Based upon t he foregoi ng analysis, the Court finds that the
bankr upt cy court correctly concl uded t hat Char mai ne Chenowet h acqui r ed
or becane entitledto acquire aninterest in property by bequest or
devi se upon t he dat e of Seville Grenshaw s death. Because this event
occurred wi t hin 180 days after Chenowet h fil ed her bankruptcy petition,
t he debtor's i nterest becane property of her estate pursuant to 11
U S.C. 8§8541(a)(5)(A). Accordingly, the Court hereby AFFIRMS t he
bankruptcy court's deci sion granting sunmary judgment in favor of the
bankruptcy trustee and agai nst the appell ants.
| T 1S SO ORDERED

DATED: July 29, 1992

°The Seventh Circuit has not directly addressed the issue of
when a debtor acquires or becones entitled to acquire a |egacy or
i nheritance within the neaning of section 541(a)(5). 1In a recent
case, the court stated in dictumthat if the debtor's father had died
within 180 days after the debtor filed for bankruptcy, then the
debtor's bequest under the father's will would have been includable
in a Chapter 7 bankruptcy estate pursuant to section 541(a)(5). ILn
re Lybrook; 951 F.2d 136, 137 (7th Cir. 1991). The court, however,
provi ded no authority or analysis to support this statenent.
Mor eover, because the statenent was not necessarily invol ved or
essential to the court's ruling, the statenent |acks the precedenti al
force of an adjudication.
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/s/ James L. Foreman
SENI OR DI STRI CT JUDGE



